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EVIDENCE 


SUPPLEMENTARY  MATERIALS 
2006-2007 

RoIIie  Thompson 


REQUIRED  MATERIALS 

Delisle,  Stuart  and  Tanovich,  Evidence:  Principles  and  Problems  7th  ed.  (Toronto: 
Carswell,  2004),  available  in  Bookstore 

Supplementary  Materials,  2006-2007,  available  in  Bookstore 

Canada  Evidence  Act,  in  back  of  Criminal  Code 

Criminal  Code,  Ontario  Rules  of  Civil  Procedure 


EVALUATION 


100  percent,  3-hour,  open-book  examination 


GENERAL  TEXTS  FOR  READING  AND  REFERENCE 

Canadian 


Paciocco  and  Stuesser,  The  Law  of  Evidence  4th  ed.  (Toronto:  Irwin  Law,  2005) 

Sopinka,  Lederman  and  Bryant,  The  Law  of  Evidence  in  Canada  2nd  ed.  (Toronto: 
Butterworths,  1999)  and  Second  Edition  Supplement  (2004) 

Hill  et  ah,  eds.,  McWilliams1  Canadian  Criminal  Evidence,  4th  ed.  (Toronto:  Canada  Law 
Book,  looseleaf,  2003-  ) 

American 

Strong,  ed.,  McCormick  on  Evidence,  6th  ed.  (St.  Paul:  West  Publishing  Co.,  2006) 


Lem  pert.  Gross  and  Liebman,  A  Modem  Approach  to  Evidence,  3rd  ed.  (St.  Paul:  West 
Publishing  Co.,  2000) 


English 


Cross  and  Tapper,  Cross  on  Evidence,  10th  ed.  (London:  LexisNexis,  2004) 

Trial  Advocacy 

Mauet,  Casswell  and  Macdonald,  Fundamentals  of  Trial  Techniques,  2nd  Canadian  ed. 
(Toronto:  Little,  Brown  &  Co.,  1995) 

Lubet,  Modem  Trial  Advocacy  ,  Canadian  ed.  (National  Institute  for  Trial  Advocacy,  2000) 
Olah,  The  Art  and  Science  of  Advocacy  (Toronto:  Carswell,  looseleaf,  1990- ) 

Colman,  Cross-Examination:  A  Practical  Handbook  (Cape  Town:  Juta  &  Co.,  1970) 

Keeton,  Trial  Tactics  and  Methods,  2nd  ed.  (Boston:  Little,  Brown  &  Co,  1973) 

1.  BASIC  CONCEPTS 

( 1 )  What  Is  Evidence?  Where  Does  Evidence  Come  From?  Lecture,  Handout 

(2)  The  Structure  of  a  Trial,  Common  Law  and  Statutes,  Evidence  Acts:  Lecture,  Handout 

(3)  Relevance:  Delisle,  M0, 15-19, 101-116. 

2.  BURDEN  AND  STANDARD  OF  PROOF 

(1)  General:  Delisle,  27-53,  60-68. 

(2)  Standards  of  Proof:  Criminal,  Civil 

(3)  Burden  of  Proof,  Burden  of  Leading  Evidence 

3.  SHORTCUTS  TO  PROOF:  JUDICIAL  NOTICE  AND  PRESUMPTIONS 

(1)  Formal  Admissions:  Delisle,  235-239. 

(2)  Judicial  Notice:  Delisle,  239-244,  251-271, 286-295. 

For  a  simple  example  of  taking  judicial  notice  of  an  “adjudicative  fact”,  see  R.  v.  Krymowski, 
[2005]  1  S.C.R.  101.  The  accused  were  charged  with  the  wilful  promotion  of  hatred  against  an 
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identifiable  group,  to  wit  Roma,  by  making  statements  during  a  demonstration  outside  a  motel 
housing  refugee  claimants.  The  placards  stated,  amongst  other  things,  “Honk  if  you  hate  Gypsies", 
and  the  demonstrators  chanted  slogans  like  “Gypsies  Out”.  The  accused  were  acquitted  as  the  trial 
judge  held  the  Crown  had  not  proved  that  “Roma”  were  the  same  as  “gypsies”  and  he  would  not 
take  judicial  notice.  The  Crown’s  appeals  were  dismissed,  but  the  Supreme  Court  of  Canada 
allowed  the  appeal,  set  the  acquittals  aside  and  ordered  new  trials.  For  the  Court,  Charron  J.  ruled 
that  the  trial  judge  had  been  wrong  to  refuse  to  take  judicial  notice,  based  upon  the  entries  for 
“Roma”  and  “gypsy”  in  the  New  Oxford  Dictionary  of  English. 

A  Court  may  accept  without  the  requirement  of  proof  facts  that  are  either  “( 1 )  so  notorious  or 
generally  accepted  as  not  to  be  the  subject  of  debate  among  reasonable  persons;  or  (2)  capable  or 
immediate  and  accurate  demonstration  by  resort  to  readily  accessible  sources  of  indisputable 
accuracy”:  R.  v.  Find,  [2001]  1  S.C.R.  863,  2001  SCC  32,  at  para.  48.  The  dictionary  meaning  of 
words  may  fall  within  the  latter  category:  see  J.  Sopinka,  S.N.  Lederman  and  A.W.  Bryant,  The 
Law  of  Evidence  in  Canada  (2nd  ed„  1999)  at  paras.  9.13  and  19.22. 

More  recently,  the  Court  tried  to  explain  the  distinction  between  “adjudicative  facts”,  “social  facts” 
and  “legislative  facts”  in  R.  v.  Spence,  [2005]  3  S.C.R.  458  at  paras.  49-67.  Justice  Binnie 
suggested  “the  closer  the  fact  approaches  the  dispositive  issue,  the  more  the  court  ought  to  insist  on 
compliance  with  the  stricter  Morgan  criteria”,  as  the  Morgan  test  was  “the  gold  standard”  injudicial 
notice.  In  most  cases,  the  “adjudicative  facts”  will  be  dispositive.  “Outside  the  realm  of  adjudicative 
fact,  the  limits  of  judicial  notice  are  inevitably  somewhat  elastic.”  But  “the  reality  is  that  in  many 
Charter  cases  (for  example),  the  adjudicative  facts  are  admitted.  It  is  the  legislative  facts  or  social 
facts  that  are  likely  to  prove  dispositive”  and  thus  the  Court  may  be  more  demanding  in  its  test  of 
judicial  notice.  In  Spence,  the  Court  was  prepared  to  take  judicial  notice  that  jurors  might  feel  racial 
prejudice  against  a  black  accused,  following  Find,  but  was  not  prepared  to  take  judicial  notice  that 
any  East  Indian  jurors  might  feel  sympathetic  towards  the  victim  because  they  were  of  the  same 
race. 

(3)  Principles  and  Classification  of  Presumptions:  Delisle,  75-85. 

(4)  Civil  Presumptions:  Consider  this  simple  example  involving  proof  of  service  by  mail, 
drawn  from  Nova  Scotia  Civil  Procedure  Rule  10.12(4).  Identify  the  basic  fact(s),  the 
presumed  fact,  the  burden  shifted,  and  the  policy  rationale  underpinning  this  presumption. 

Unless  the  contrary  is  proven,  any  document  served  by  post  shall  be  deemed  to  be  served, 

(a)  where  the  delivery  is  local,  on  the  second  day  following  that  upon  which  the  letter, 
envelope  or  wrapper  containing  the  document  is  posted,  and  in  proving  such  service 
it  shall  be  sufficient  to  prove  that  the  letter,  envelope  or  wrapper  containing  the 
document  was  properly  addressed  and  put  in  the  post  office  with  the  postage  prepaid 
thereon; 

(b)  where  the  delivery  is  not  local,  on  the  day  the  document  would  in  the  normal  course 
of  post  be  delivered. 
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(5)  Criminal  Presumptions:  Lecture 

4.  TYPES  AND  METHODS  OF  PROOF 

(1)  Real  and  Demonstrative  Evidence:  Delisle,  297-310. 

(2)  Documents:  Delisle,  310-315.  Read  ORCP  30  on  document  production.  On  authentication 
and  other  issues,  see  Ewart,  Documentary  Evidence  in  Canada  (Toronto:  Carswell,  1984). 

Sections  29  and  31  CEA  were  explamed  in  a  recent  fraud  appeal,  where  the  Royal  Bank  had 
contracted  out  the  process  of  cheque  recording  and  microfiching  to  a  private  firm  and  thus 
neither  of  these  sections  could  be  applied:  R.  v.  Lemay,  [2004]  B.C.J.  No.  2494,  2004 
BCCA  604.  (The  Court  eventually  had  to  resort  to  the  principled  approach  to  hearsay  to 
admit  the  microfiched  cheques.) 

(3)  Views:  Delisle,  315-317. 

(4)  Photographs  and  Videotapes:  Delisle,  317-321. 

(5)  Admissibility  Procedure:  Voir  Dires,  Preliminary  Facts,  in  R.  v.  Adam,  [2006]  B.C.J.  No. 
2167  (S.C.),  in  a  trial  by  judge  alone,  the  court  conducted  a  voir  dire  for  “a  few  months"  and 
decided  to  admit  hearsay  statements.  The  defence  objected  to  making  the  evidence  on  the 
voir  dire  admissible  at  the  trial  proper,  but  Romilly  J.  held  it  to  be  within  his  trial 
management  powers  to  do  so,  based  upon  the  Ontario  Court  of  Appeal  decision  in  R,  v. 
Felderhof  (2003),  68  O.R.  (3d)  48 1 . 

5.  COMPETENCE  AND  COMPELLABILITY 

(1)  General:  Delisle,  322-326, 352-354. 

(2)  Children:  Delisle,  326-349.  Read  ss.  16  and  16.1  CEA. 

(3)  Mental  Illness  and  Disability:  Delisle,  349-352. 

(4)  Spouses:  Delisle,  355-368. 

6.  EXAMINATION  OF  WITNESSES 

(1)  General  Reading:  For  an  excellent  general  reference,  with  many  practical  insights,  see 
Levy,  Examination  of  Witnesses  in  Criminal  Cases,  4th  ed.  (Toronto:  Carswell,  1999).  See 
also  Denbeaux  and  Risinger,  "Questioning  Questions:  Objections  to  Form  in  the 
Interrogation  of  Witnesses"  (1979),  33  Arkansas  L.R.  439. 


(2) 
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Leading  Questions:  Delisle,  412-419,  514-515,  No.  1 

(3)  Refreshing  Memory:  Delisle,  419-428,  428-429,  Nos.  1,2. 

In  R.  v.  Fliss  (2002),  49  C.R.  (5th)  395  (S.C.C.),  the  accused  confessed  to  a  murder  to  an 
undercover  police  officer  wearing  a  “wire”,  but  the  recording  and  49-page  transcript  were 
excluded  because  the  wiretap  authorisation  was  improperly  granted.  The  undercover  officer 
used  the  transcript  to  “refresh”  his  memory  in  giving  viva  voce  evidence  on  the  stand  and 
the  accused  was  convicted  of  murder.  “[T]he  officer  was  entitled  to  refresh  his  memory  by 
any  means  that  would  rekindle  his  recollection,  whether  or  not  the  stimulus  itself  constituted 
admissible  evidence”,  but  his  detailed  testimony  “went  well  beyond  his  current  recollection 
at  the  time  of  trial”.  Nor  did  the  testimony  qualify  for  “past  recollection  recorded”,  as  the 
officer  did  not  vouch  for  the  transcript’s  accuracy  at  trial  and  the  officer  had  already 
“corrected”  parts  of  the  transcript  shortly  after  the  taped  conversation  (and  the  original, 
“uncorrected”  version  was  not  put  in  evidence).  In  the  result,  however,  the  majority 
reconsidered  the  s.  24(2)  ruling  and  held  the  wiretap  evidence  was  admissible  and  upheld 
the  conviction. 

(4)  Cross-Examination:  Purpose,  Ethics  and  "Dirty  Tricks":  Delisle,  434-445  See  ORCP 
53.01(2). 

After  you  read  Lyttle  in  Delisle  at  436-438,  read  R.  v.  Wilson  (1983),  5  C.C.C.  (3d)  61 
(B.C.C.A.)  below.  Are  these  two  decisions  in  conflict,  or  not?  How  do  the  two  cases  differ? 

On  asking  the  accused  whether  other  witnesses  are  lying,  see  R.  v.  Brown  and  Murphy 
(1983),  1  C.C.C.  (3d)  107  (Alta.C.A.),  affirmed  (1983),  21  C.C.C.  (3d)  477  (S.C.C.).  For  a 
recent  exasperated  statement  from  an  appeal  court,  read  R.  v,  Kusk  (1999),  22  C.R.  (5th)  50 
(Alta.C.A.)  below.  In  one  of  the  Reena  Virk  murder  cases,  a  new  trial  was  ordered  because 
the  Crown  asked  the  accused  18  times  in  cross-examination  why  the  Crown’s  witnesses 
would  lie:  R,  v.  El  lard  (2003),  10  C.R.  (6th)  1 89  (B.C.C.A.).  Nor  can  the  judge  ask  defence 
counsel  to  explain  why  a  prosecution  witness  would  lie:  R,  v.  Boyd,  [2005]  M.J.  No.  209, 
2005  MBCA  80  (Man.C.A.). 

(5)  Re-Examination 

(6)  The  Judge's  Role:  Delisle,  446-449. 

(7)  Reply  or  Rebuttal  Evidence:  See  R.  v.  Krause  (1987),  54  C.R.  (3d)  294  (S.C.C.)  and 
"Evidence  in  Rebuttal"  (1985),  27  Crim.  L.Q.  496.  For  a  useful  restatement  of  the 
principles  governing  rebuttal  evidence,  see  Stewart  v  Kingsway  General  Insurance  (2000), 
14C.P.C.  (5th)  128  (Ont.S.C.J.). 


